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FURTHER    CONSIDERATION    OF    THE    QUESTION:       "SHOULD    MONTANA 
HAVE    A    PUBLIC    POLICY    ON    STERILIZATION    OF    THOSE    INVOLVED    IN 
MENTAL    RETARDATION    AND    IF    SO, 
WHAT    SHOULD    IT    BE?n 


I.       INTRODUCTION 


Montana    is    presently    without    a    statute    addressing    sterilization 
of    its    citizens    with       mental    disabilities.       The      State 
Developmental    Disabilities    Planning    and    Advisory    Council    has    been 
considering    the    issues    surrounding    such    a    public    policy.       They 
heard    a    background    paper    in    June    198S    and    a    panel    presentation 
December    1986.       This    paper    summarizes    what    we    have    learned    in 
order    to    decide    where    the    Council    goes    next. 


in 


II.   THE  PARENTS'  PERSPECTIVE 


Parents  raised  the  sterilization  issue  first.   As  adolescents  and 
young  adults  move  from  home  into  group  homes  and  independent 
living,  parents  are  concerned  about  sexual  contact.   They  want 
their  children  to  lead  as  normal  lives  as  possible,  including 
appropriate  sexuality,  but  many  times  they  do  not  want  their 
children  to  have  to  cope  with  pregnancy  and  the  responsibilities 
of  children.   They  would  like  to  see  a  law  with  stringent 
safeguards  that  would  not  only  protect  their  children's  rights 
but  also  provide  for  them  the  option  of  sterilization. 

Whether  such  a  law  should  allow  the  sterilization  of  minors  is 
another  issue.   There  are  laws  in  effect  in  Virginia  and  Colorado 
which  do  apply  to  persons  14  or  older.   From  the  parents'  point 
of  view,  such  a  provision  would  be  desirable.   However, 
sterilization  as  an  option  for  anyone  under  18,  disabled  or  not, 
is  controversial. 


III.   HUMAN  RIGHTS  ADVOCATES'  PERSPECTIVE 


Human  rights  advocates  have  another  point  of  view  because  this 
issue  concerns  the  abridgment  of  a  fundamental  human  right:   the 
right  to  procreate.   In  general,  advocates  think  that  a  basic 
human  right  should  never  be  abridged  for  someone  else  and  that 
society  should  be  prepared  to  deal  with  the  conseguences  of  the 


mentally    disabled    asserting    their    rights.       In    this    case    that 
would    be    the    following: 

A.  an    increased    risk    of    mentally    disabled    offspring    (see 
Section    VII);    and 

B.  potential    parenting    problems. 

I  have  included  as  Appendix  A  an  article  from  Newsweek,  (June  23, 
19B6),  about  a  training  program  for  retarded  parents  in  St. 
Louis,  Missouri.   There  aren't  many  of  these  parent  education 
programs,  but  they  are  one  way  in  which  society  can  respond  to 
the  parenting  needs  of  the  mentally  disabled.   As  the  article 
quotes  Dr.  Stephen  Greenspan  of  the  University  of  Connecticut: 
"We  don't  make  decisions  about  who  should  be  a  parent. ..on  the 
basis  of  age,  income  or  race.   Why  should  we  do  it  on  the  basis 
of  IQ?" 


IV.   ROMAN  CATHOLIC  CHURCH'S  PERSPECTIVE 


One  of  our  Council  members  has  been  particularly  interested  in 
the  viewpoint  of  the  Roman  Catholic  church  on  this  issue. 
Through  the  assistance  of  Anne  Moylan  of  the  Montana  Catholic 
Conference  in  Helena,  Montana,  I  am  able  to  summarize  its 
position  as  follows: 

Although  the  church  believes  contraceptive  sterilization  to 
he  an  intrinsically  evil  thing,  defensive  sterilization  of  a 
woman,  as  a  last  resort  to  prevent  her  being  sexually 
exploited,  would  be  preferable  to  her  later  being  pressured 
into  having  an  abortion. 

This  is  a  controversial  issue  within  the  Roman  Catholic  church, 
and  I  include  the  full  text  of  Ms.  Moylan's  remarks  as  Appendix 

a. 


APPLICABILITY  OF  THE  GUARDIANSHIP  STATUTE 


At  the  panel  presentation  on  sterilization'  policy  held  in 
December  1986,  panelists  wondered  if  parents  could  use  the 
guardianship  statutes  for  sterilization  purposes.   In  researching 
this,  I  have  come  to  the  conclusion  that  they  could  not  because 
the  issue  involves  a  fundamental  constitutional  right. 

Let  me  explain  how  the  guardianship  statute  works.   Parents  are 
generally  the  assumed  guardians  until  a  child  reaches  the  age  of 
IB.   After  the  age  of  IB,  guardianship  must  be  applied  for, 
usually  by  the  parent,  a  friend,  an  advocate  or  an  agency.   They 
most  often  do  not  ask  for  full  guardianship  hut  rather,  will 
request  limited  guardianship  under  which  the  guardian's 
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responsibilities  are  very  clearly  spelled  out.    These 
responsibilities  are  generally  in  the  following  areas: 

A.  where  the  person  is  to  live; 

B.  the  kind  of  habilitation  treatment  the  person  is  to 
receive; 

C.  medical  services  for  the  person;  and 

D.  handling  of  the  person's  finances. 

Ordinarily,  parents  or  guardians  may  give  substitute  consent  to 
any  necessary  medical  or  surgical  treatment  required  for  their 
minor  children  or  wards.   Sterilization  is  an  exception  because 
it  is  usually  not  a  medical  necessity  and  is  regarded  as  a 
permanent  abridgment  of  a  fundamental  right.   In  only  a  few 
instances  have  courts  upheld  substitute  consent  to  sterilization 
under  the  court's  inherent  ability  to  act  in  the  best  interests 
of  the  person  (called  the  states'  'parens  patriae'  power). 
Given  the  increasing  emphasis  on  the  rights  of  those  with 
developmental  disabilities,  however,  it  would  be  a  step  backward 
to  allow  substitute  consent  for  sterilization. 

Guardians  may  bring  the  issue  before  the  court  but  the  court  must 
decide  the  issue  in  the  person's  own  best  interest,  usually  by 
assuring  that  a  set  of  stringent  safeguards  is  met. 


VI.   LIMITED  CONSENT 


Informed  consent  consists  of  three  parts,  all  of  which  a  person 
must  satisfy: 

A.    Mental  capacity  to  understand  what's  being  proposed; 

EL    Information  about  the  procedure  and  its  implications; 
and 

C.    Voluntariness  of  the  person's  request. 

Because  A.  above  can  always  be  questioned  in  a  person  with  mental 
disabilities,  physicians  are  loath  to  certify  informed  consent 


Gauvey,  Susan  K.  and  Nancy  B.  Shuger,  "The  Permissibility 
of  Involuntary  Sterilization  Under  the  'Parens  Patriae"  and 
Police  Power  Authority  of  the  State:   In  Re  Sterilization  of 
Moore,"  (journal  not  identified),  Vol.  VI,  197S,  p.  115  (article 
available  from  TRIC/SRS,  Helena,  Montana). 
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for    these    people.       And,    since    the    dissolution    of    the    Board    of 
Eugenics,    there    exists    no    organized    body    to    confirm    informed 
consent    for    persons    with    mental    disabilities.       This    situation 
effectively    deprives    the    disabled    of    the    choice    of    sterilization. 

Limited    consent    does    not    mean    that    any    of    the    three    parts    of 
informed    consent    are    eliminated    but    rather    that    a    person    not 
responsible    for    certain    aspects    of    his    or    her    life,    such    as 
handling    finances,    may    still    make    decisions    about    medical 
procedures    (for   instance)    and,    by    extension,    sterilization. 
However,    the    decision    must    still    be    made    by    the    physician    or    by    a 
court    that    the    person's    limited    consent    is    informed.       We    confront 
again    the    problem    that    no    standard    procedure    exists    in    Montana 
for   certifying    informed    consent    for    those      with    mental 
disabilities. 


VII.       CONSIDERATION    OF    A    LAW 


Few    people    would    say    today    that    a    sterilization    law    would    prevent 
mental    disabilities.       In    fact,    the    parents    of    most    children    born 
with    mental    disabilities    are    clinically    healthy.       However, 
parents    who    themselves    have    mental    disabilities    do    have    higher 
risk  ._pf    producing    mentally    disabled    offspring,    women    more    so    than 
men.         And,    while    the    reproductive    capability    of    those    severely 
and    profoundly    retarded    is    virtually    zero,    the    mildly    to 
moderately    retarded    are    fertile,    though    at    a    lower    rate    than    the 
general    population.       A    law,    then,    might    reduce    this    small 
percentage    of    births    to    mentally    retarded    parents    (not    all    of 
which    would    be    retarded.       According    to    Elizabeth    and    Sheldon    Reed 
in    Mental    Retardation:       A    Family    Study    (Philadelphia:       W.B.  ■ 
Saunders,    1965):       The    probability    of    a    couple    with    retardation 
with    one    retarded    child    having    a    second    retarded    child    is    42.1*/.. 
Dr.    Opitz    estimates    the    probability    that    their    first    child    will 
he    retarded    at    roughly    20%.)       So,    this    is    not    a    strong    araument 
for    a    law. 

Bearing    in    mind    that   those   with    mild    to    moderate   retardation    are 
often    fertile    and    that    one    would    expect    these    groups    to    be    able 
to    give    informed    consent,    it    is    ironic    that    Montana    did    have    a 
sterilization    law,    from    1969    to    1961,    that    would    enable    exactly 
these    people    to    reguest    and    obtain    sterilization.       Anyone, 


2 
Background    for    this    section    garnered    from    discussions    with 

Keith    McCarty,    Program    Director,    Montana    Employment    Project, 

Helena,    Montana;    April    1987. 

3 
Data    supplied    by    Dr.    John    Gpitz,    Chairman,    Department    of 

Medical    Genetics,    Shodair    Children's    Hospital,    Helena,    Montana; 

April    1987. 
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including    those    not    disabled,    could    appear    before    the    Eugenics 
Board    and      receive    approval       for    sterilization,       after 
satisfactorily    proving    informed    consent.       The    legislature 
repealed    this    law    because    no    one    had    appeared    before    the    Board    in 
five    years. 

The    state    is    not    interested    in    reviving    the    Board    of    Eugenics. 
If    Montana    should    pursue    a    course    towards    a    law,    it    would    need    to 
look    for    another    model.       Good    models    are    currently    in    use    in    17 
states    (Appendix    C)    which    allow    for    determination    of    informed 
consent    and,    when    absent,    allow    sterilization    only    in    a    person's 
own    best    interest,    as    determined    by    compliance    with    all    of    a    list 
of    strict    safequards. 


VIII.       PROBABLE    CONTRACEPTIVE    ADVANCES 


One    of    the    criteria    that    must    be    satisfied       to    approve 
sterilization    in    a    person's    best    interest    is    that    there    exists    no 
other    appropriate    method    of    contraception.       Contraceptives    that 
are    presently    being    tested    may    make    it    impossible    to    meet    this 
requirement.       In    particular,    I    should    like    to    mention    the 
Norplant    Implant. 

The    Norplant    Implant    consists    of    six    capsules    the    size    of    kitchen 
matches    implanted    in    a    fan    shape    on    the    inside    of    the    upper    arm. 
Its    protection    from    pregnancy    is    .6/100    women    versus    .2/100    women 
for    sterilization    (that    is,    six    women    in    1000    will    get    pregnant 
with    the    implant    while    two    women    in    1C00    will    get    pregnant    after 
sterilization).       This    may    be    judged    an    acceptable    risk.       The 
implant    must    be    changed    every    five    years.       The    Population    Council 
in    New    York    City    will    submit    an    application    to    the    FDA    in    the 
fall    of    19Q7    for    approval    of    the    implant    and    expects    that 
approval    in    the    fall    of    1989. 

There    is    promising    research    being    done    on       a    long-term 
contraceptive    for    men    by    Dr.    Alvtn    Paulson    at    the    Univei-stty    of 
Washington    in    Seattle,    but    he    has    nothing    definite    to    offer    yet. 


IX.       FURTHER    INVESTIGATION 


Through    the    National    Association    of    State    Mental    Retardation 
Program    Directors,    with    Dennis    Taylor's    help,    the    Council    can 


4 
Data    supplied    by    Dr.    Harold    Nash,    immediate    past    Director 

of    Contraceptive    Research,    Center    for    Biomedical    Research,    The 

Population    Council,    New    York,    N.Y.;    April    1987. 
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poll  other-  states  on  their  experiences  with  the  issues  we've  been 
considering.   Council  might  consider  asking  the  following 
guestions  of  the  17  states  that  have  legislation  such  as  we've 
discussed: 

A.  What  groups  sponsored  the  legislation? 

B.  What  arguments  were  important  in  persuading  legislators 
to  support  the  legislation? 

C.  How  is  sterilization  of  minors  treated  in  the 
legislation? 

If  the  Council  agrees  to  this  further  investigation,  including 
any  suggestions  for  additions  or  changes  in  the  guestions  (see 
Appendix  D),  Council  staff  will  proceed  and  will  present  the  data 
collected  at  a  future  meeting.   At  that  time,  Council  might 
decide  that  its  appropriate  role  of  providing  basic  research  into 
this  issue  has  ended  and  that  the  job  of  proposing  specific 
legislation  lies  more  properly  with  private  groups  such  as  the 
parents*  organization  PLUK  (Parents  Let's  Unite  for  Kids)  or  the 
Montana  Association  for  Retarded  Citizens. 


Prepared    by 

Louisa    Frank    Schultz 
Staff    Person 

Montana    State   Developmental    Disabilities 
Planning    and    Advisory    Council 


* 
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Help  for  Retarded  Parents 

Child-care  lessons  ease  the  burden  and  the  pain 


It  is  the  most  mundane  of  childhood 
scenes:  a  mother  and  her  three-year-old 
daughter  blowing  bubbles  in  a  school- 
yard. But  Cora  Crawford  and  her  daughter 
Emma  are  both  learning  while  they  play. 
Crawford,  a  34-year-old  married  mother  of 
seven,  is  mentally  retarded,  and  the 
bubble  blowing  is  part  of  her  curriculum  at 
the  Parents  Learning  Together  center  in 
St.  Louis,  a  training  program  for  retarded 
parents.  Before  she  came  to  the  center, 
Crawford  did  not  understand  the  impor- 
tance of  playing  with  her  children.  Now  she 
tries  to  give  them  lots  of  attention,  and 
she  is  pleased  with  the  results.  "The  more  I 
play  with  them,"  she  says,  "the  more 
they  talk." 

Mentally  retarded  mothers  like  Craw- 
ford are  the  subject  of  a  growing  debate 
among  psychologists,  educators  and  social 
workers.  Can  people  with  unusually  low 
IQ's  be  good  parents?  When  should  outside 
"agencies  step  in  and  remove  children  from 
their  homes?  What  kind  of  training  will 
help  retarded  parents  care  for  their  chil- 
dren? "It's  a  real  dilemma,"  says  Stephen 
Greenspan,  an  educational  psychologist  at 
the  University  of  Connecticut  who  has 
studied  training  programs  for  retarded 
parents.  "We  don't  make  decisions  about 
who  should  be  a  parent  just  on  the  basis  of 
age,  income  or  race.  Why  should  we  do  it  on 
the  basis  of  IQ?" 

Routine  tasks:  Children  of  retarded  par- 
ents are  usually  not  retarded  themselves. 
Roger  Blue,  executive  director  of  the 
Association  for  Retarded  Citizens  of  Ten- 
nessee, says  that  90  percent  of  the  known 
causes  of  retardation  have  nothing  to  do 
with  heredity;  many  cases  are  the  result  of 
problems  during  pregnancy  and  child- 
birth. But  children  may  not  learn  to  talk 
properly  or  may  have  difficulty  in  school 
simply  because  they  don't  get  appropriate 
stimulation  at  home,  says  Blue.  And,  he 
adds^'-there  is  a  higher  risk  for  child  abuse 
and  child  neglect  [when  parents  are  retard- 
ed]." Even  the  most  routine  child-care 
tasks  can  be  overwhelming  for  people  with 
IQ's  of  69  or  less — the  technical  definition 
of  retardacion.  When  the  Parents  Learning 
Together  center  opened  three  years  ago, 
some  of  the  mothers  washed  their  children 
only  once  a  month.  One  mother  even  had  to 
be  trained  to  bathe  herself. 

In  the  past,  many  retarded  people  spent 
their  lives  in  institutions;  sterilization  was 
common.  Although  severely  retarded  peo- 
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Learning  to  play:  Crawford  and  daughter  Emma 


pie  are  still  usually  institutionalized,  the 
emphasis  in  recent  years  has  been  on  train- 
ing mildly  retarded  people  to  live  inde- 
pendent lives.  Mentally  retarded  people 
now  have  homes  and  jobs — and  social  lives 
that  may  result  in  marriages.  "They  want 
to  live  as  normal  a  life  as  possible,"  says 
Maurice  Feldman,  a  psychologist  who 
works  with  mentally  retarded  parents  in 
Toronto.  "And  when  they  become  adults, 
that  includes  forming  a  relationship  and 
having  children." 

Most  retarded  people  who  become  par- 
ents are  categorized  "mildly  retarded," 
with  IQ's  from  69  to  55,  says  Greenspan, 
and  may  respond  well  to  training.  There 


are  only  a  few  parent-education  programs 
around  the  country  like  the  Parents  Learn- 
ing Together  center's  in  St.  Louis,  but  ex- 
perts  say  they  can  make  a  difference.  At  the 
St.  Louis  center,  staffers  start  with  the  bas- 
ics of  proper  nutrition  and  health  rare. 
Games  and  music  are  also  an  important 
part  of  the  classes,  and  the  parents  some- 
times enjoy  these  activities  even  more  than 
their  children.  "No  one  played 
with  them  when  they  were 
kids,"  explains  Betty  Graves, 
the  program  director.  She  con- 
cedes that  even  with  this  help 
the  children  may  still  face  difli- 
culties.  "None  of  them  is  going 
to  reach  the  potential  they 
might  have  reached,"  she  says. 
"But  these  kids  are  going  to  be 
better  functioning  human  be- 
ings than  they  might  have  been 
otherwise." 

Intellectual  inadequacies:  As  the 
childrengetolder.theproblems 
become  more  complex.  Even 
elementary-school-age  chil- 
dren, says  Greenspan,  may  lind 
they  know  more  than  their  par- 
ents. Some  mentally  retarded 
parents,  he  says,  actually  be- 
come jealous  and  withdrawn 
because  their  children's  accom- 
plishments seem  topoint  upthe 
parents'  intellectual  inadequa- 
cies. And  when  thechildrenare 
aware  of  their  parents'  limita- 
tions, the  normal  rebellion  of 
adolescencecanbecomeamajnr 
problem,  says  ElaineStortecky, 
a  nurse  who  works  with  retard- 
ed adults  at  the  Shriver  Center 
in  Waltham,  Mass.  Early  inter- 
vention helps,  experts  say.  If  a 
mother  and  child  establish  a 
strong  relationship  in  the  be- 
ginning, they  may  have  an  easi- 
er time  handling  the  inevitable 
difficulties.  In  Pittsburgh,  preg- 
nant mentally  retarded  women 
can  enroll  in  ESPIRIT,  a  seven- 
year-old  training  program  run 
by  the  local  chapterof  the  Asso- 
ciation for  Retarded  Citizens.  "Most  of 
our  mothers  are  highly  motivated,"  says 
Marsha  Blanco,  the  association's  execut  i  ve 
director.  "Over  half  our  babies  go  to  regu- 
lar preschools  and  are  right  on  track 
developmentally." 

Such  success  stories  may  someday  help 
to  dispel  the  widespread  public  prejudice 
against  retarded  parents.  "We  need  to  look 
beyond  the  label"  of  mental  retardation, 
says  Greenspan.  "The  only  factor  that 
should  be  taken  into  account  is  what 
they're  like  as  parents." 

Barbara  Kantrdwitzu'i'/i 

Patricia  King  m  St  Louis  and 

Deborah  Witherspodn  in  New  York 
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Louisa  F.  Schultz 

Developmental  Disabilities  Planning  and  Advisory  Council 

25  South  Ewing  --Room  506 

Helena,  Mt.  59620 


Apri 1  15 ,  1987 
Dear  Lou  i  sa : 

Here  is  a  brief  summary  of  the  position  of  the  Catholic  Church 

on  the  issue  concerning  sterilization  for  persons  with  developmenta 

disabilities.   I  hope  this  is  what  you  had  in  mind. 

Please  understand  that  this  is  a  controversial  issue  within  the 
Church,  and  the  information  presented  is  my  attempt  to  summarize 
the  information  received  from  the  Bishops'  Pro  Life  Committee  in 
Washington  D.C. 

If  I  can  be  of  any  further  assistance,  please  contact  me  through 
the  Montana  Catholic  Conference. 


S  i  ncer e  1  v 


Anne  Moy 1  an 
Intern  MCC/MAC 


pfogram 


C^ 


Tel.  (406)  442-5761 


P.O.  BOX  1708  530  N.  EWING 
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Sterilization  of  the  De ve 1 opemen t a  1  ) y  Disabled 
The  Viewpoint  of  the  Catholic  Church 


The  immorality  of  contraceptive,  or  direct,  sterilization 

of  a  married  person,  or  of  a  person  for  whom  marriage  remains 

a  possibility,  is  clear  in  the  authentic  teaching  of  the  Church. 

(The  Reverend  Michael  P.  McDonough) 

...Sterilization  is  a  radical  and  virtually  irreversible  procedure, 
one  about  which  we  know  little  in  terms  of  physical  or  mental 
after-affects,  and  one  that,  because  of  its  near-absolute  de- 
struction of  the  reproductive  capacity,  should  not  be  promoted 
under  government  financed  projects. 

(Reverend  Monsignor  James  T.  McHugh) 


The  above  quotes  represent  the  Church's  official  teaching 
on  sterilization   in  general.   Over  the  past  three  years,  theologians 
have  begun  to  raise  discussions  on  the  subject  of:   the  sterilization 
of  the  severely  retarded  woman  as  a  last  and  desperate  resort 
to  protect  her  from  criminal  impregnation.   This  could  be  called 
the  Principle  of  Defensive  Sterilization  and  thus  the  question 
becomes:   Is  "defensive  sterilization"  morally  different  from 
contraceptive  sterilization? 

The  case  for  such  sterilization  is  based  on  two  moral  principles. 
First,  what  one  might  call  the  Principle  of  Defensive  Sterilization: 
in  an  extreme  case,  where  there  is  no  other  way  for  a  woman  to  avoid 
basically  unjust  impregnation,  she  may,  in  light  of  the  Principle  of 
Totality,  consent  even  to  physical  sterilization.   Second,  what 
one  might  call  the  Principle  of  the  Medical  Rights  of  the  Handicapped 
the  handicapped  have  a  right  to  seriously  needed  surgery,  even 
though  some  legitimate  proxy  must  give  consent  for  them.   However, 
it  is  important  to  stress  here  that  defensive  sterilization  must 
clearly  be  a  last  resort.   It  applies  in  only  extreme  cases  where 
other  humanly  preferable  lines  of  defense  are  not  possible  against 
the  sexual  exploitation  and  criminal  impregnation  of  women 
or  girls  who  cannot  in  any  basic  way  comprehend  or  consent  to 
sexual  actions  into  which  they  are    forced  or  enticed. 


In  their  book,  Health  Care  Ethics:  A  Theological  Approach,  Benedict 

Ashley,  OP,  and  Kevin  D.  O'Rourke,  OP,  state  that: 

Sterilization  is  often  recommended  for  the  morally  retarded 
on  the  grounds  that  it  protects  them  from  sexual  exploitation 
or  irresponsible  parenthood.,   But  the  fact  that  the  retarded 
have  been  sterilized  only  makes  them  more  available  for 
such  exploitation  and  relieves  their  guardians  of  their 
responsibility  for  proper  training  and  protection....  The 
human  dignity  of  all  such  persons  forbids  their  guardians 
from  solving  the  often  difficult  problems  of  their  care  by 
treating  them  as  animal  pets. 


Therefore,  the  _f_l 
se  1  f -governance . 
of  the  men  ta  1  1 y , 
beauty  and  worth, 
Christian  faith, 
i  s  deve 1 opemen  ta  ] 
A  second  line  of 
a  given  case,  is 
to  suppor  t  and  ,  i 
pa  ren  ts  to  guard 
a  retarded  child, 
s  t  rong  1 ega 1  sane 
adu It.   It  requ  i  r 
of  Christians  and 
of  every  huma  n  pe 


• 


■  rs  t  ,ine  of  defense  must  always  be   education  in 

Too  easily  do  we  write  off  the  limited  powers 
but  mildly  handicapped  to  appreciate  their  own 

and  to  say  no  to  "sexual"  actions  which  are,  in  the 
morally  wrong  outside  of  marriage  whether  the  person 
ly  disabled  or  not. 

defense,  if  se 1 f - gove r na n ce  is  not  possible  in 
adequate  custodial  care.  Society  has   an  obligation 
f  necessary,  to  take  over  the  responsibility  of 
effectively  against  the  sexual  degradation  of 

whatever  his  or  her  age.  Such  custodial  care  requires 
tions  against  the  seduction  of  the  mentally  handicapped 
es  the  personal  witness  and  even  political  weight 

of  others  convinced  of  the  fundamental  dignity 
rson,  no  matter  how  handicapped. 


The  issue  with  which  defensive  sterilization  deals,  however,  is 
that  society  will  not  always  be  able  or    willing  to  protect  the  retarded 
woman  from  being  sexually  exploited.   When  there  is  no  possibility 
of  providing  either  the  training  in  s e 1 f - gove r n an ce  or  the  custodial 
care  that  would  protect  the  woman  fromsuch  exploitation,  then 
she  has  the  same  right  to  protection  from  unjust  impregnation  as 
does  a  mentally  normal  woman.   And  in  the  extreme  case,  where  there 
i  s  n_£  other  way  ,  the  mentally  normal  woman  could  rightfully  resort  to 
surgical  sterilization  to  avoid  unjust  impregnation. 

Finally,  if  defensive  sterilization  is  not  an  intrinsically       £ 
evil  thing  (  as   opposed  to  contraceptive  sterilization,  which  is)     '  ^ 
then,  unfortunate  as  it  is,  it  would  be  better  to  take  such 
a  defensive  measure  than  to  have  a  retarded  woman  later  pressured 
or  forced  by  society  into  an  abortion. 

However,  one  problem  with  the  whole  issue  of  defensive  sterilizatio 
is  the  fact  that  the  more  serious  and  evil  crimewhich  the  woman  faces, 
i.e.,  being  raped,  is  not  addressed.   It  is  the  role  of   responsible 
citizens  in  this  society  to  remove  the  causes  which  contribute 
to  the  plight  of  such  women. 

Therefore,  it  is  society's  duty  to  ensure  that  its  citizenry  face 
up  responsibly  to  the  task  of  caring  for  the  handicapped  in  that 
society  in  the  most  humane  manner  possible,  and  to  foster  those  societal 
conditions  wherein  the  handicapped  will  be  exploited  as  little  as 
pos  s  i  b 1 e  . 


Sources:   Ethics  and  Medics,  "Does  Society  Hav 


Sterilize  t  h . 


;  Right  to 
Retarded?",   February,  1 983. (The  Reverend  Michael  P.  McDonough,  STD) 
Ethics  and  Med  i  cs ,  "Sterilizing  the  Severly  Retarded  Woman", 
March,  1985.   (The  Reverend  Edward  J.  Bayer,  STD) 
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APPENDIX  C 
STATES  HAVING  INSTITUTIONALIZED  AND  NONINSTITUTIONALIZED  STATUTES* 


1. 

Arkansas 

2. 

California 

3. 

Colorado 

4. 

Connecticut 

5. 

Delaware 

6. 

Georgia 

7. 

Idaho 

8. 

Kentucky 

9. 

Maine 

10. 

Minnesota 

11. 

New  Hampshire 

12. 

North  Carolina 

13. 

Oregon 

14. 

Utah 

15. 

Vermont 

16. 

Virginia 

17. 

West  Virginia 

(has  guidelines  for  court  proceedings),  1971 

(procedural  safeguards),  1986 

(procedural  safeguards),  1975 

(procedural  safeguards),  1982 

(procedural  safeguards),  1985 

(no  details  available), statute  amended  1985 

(procedural  safeguards),  1973 

(no  details  available),  1974 

(procedural  safeguards),  1984 

(guidelines  for  court  proceedings),  1985 

(guidelines  for  court  proceedings),  1979 

(procedural  safeguards),  1974 

(procedural  safeguards),  1983 

(procedural  safeguards),  1983 

(procedural  safeguards),  1982 

(procedural  safeguards),  1982 

(no  details  available),  1974 


*Data  from  the  Association  for  Voluntary  Surgical  Contraception,  New 
York,  N.Y.;  November  1986. 


APPENDIX  D 

QUESTIONS  THE  STATE  COUNCIL  WOULD  LIKE  TO  ASK  OF  THE  17  STATES 
LISTED  IN  APPENDIX  C 


Regarding  your  law  pertaining  to  sterilization  of  those  with 
mental  retardation,  the  Montana  State  Council  respectfully 
requests  the  following  information: 

1.  What  groups  sponsored  the  legislation? 

2.  What  arguments  were  important  in  persuading  legislators 
to  support  the  legislation? 

3.  What  groups  opposed  the  legislation  and  what  were  their 
arguments  or  major  points? 

4.  How  is  sterilization  of  minors  treated  in  the  legislation? 

5.  Please  send  us  a  copy  of  the  legislation. 

Thank  you  ^ery   much! 
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